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The Federalist Paper No. 48

James Madison

“Will it be sufficient to mark, with precision, the
boundaries of these departments, in the constitution of
the government, and to trust to these parchment
barriers against the encroaching spirit of power? This
is the security which appears to have been principally
relied on by the compilers of most of the American
constitutions. But experience assures us, that the
efficacy of the provision has been greatly overrated; and
that some more adequate defence is indispensably
necessary for the more feeble, against the more powerful
members of the government. The legislative department

is every where extending the sphere of its activity, and
drawing all power into its impetuous vortex.”
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Table 16: Performance Comparison of
Rights-Promising and Non-Promising Countries, 2010

Formal Constitutional Guarantee

Compliance rate
among countries with
the constitutional
guarantee

Compliance rate
among countries
without the
constitutional
guarantee

Prohibition of Torture

Gender Equality: Economic
Gender Equality: Social

Fair Trial Rights

Minority Rights

Freedom of Expression

Right to Education

Right to Vote

Freedom of Assembly/Association
Habeas Corpus

Right to Health

Religious Freedom

Prohibition of Arbitrary Arrest/Detention
Freedom of Movement
Prohibition of Death Penalty

19/155 (12.3%)
5/37 (13.5%)
7/49 (14.3%)

30/131 (22.9%)

15/64 (23.4%)
48/180 (26.7%)
51/153 (33.3%)
57/156 (36.5%)
76/178 (42.7%)
72/157 (45.9%)
65/133 (48.9%)

127/179 (70.9%)

136/175 (77.7%)

137/162 (84.6%)

49/49 (100.0%)

7/30 (23.3%)
24/148 (16.2%)
21/136 (15.4%)

11/54 (20.4%)
26/121 (21.5%)
1/5 (20.0%)
13/32 (40.6%)
9/24 (37.5%)
3/7 (42.9%)
11/28 (39.3%)
30/52 (57.7%)
1/6 (16.7%)
9/10 (90.0%)
16/23 (69.6%)
77/136 (56.6%)

“Countries whose constitutions contain a greater number of rights tend also to experience higher levels of
political violence and terror.”—David Law & Mila Versteeg, Sham constitutions 101 Calif. L. Rev. 863
(2013) [‘l.lﬁuﬂlﬂ“lﬂﬂx‘ill “ﬂ%ﬂﬂﬂ!” ansinn El\‘illﬂmﬁ1!ﬁﬂﬂﬂ31ﬁl§u!l§\‘iﬂ1flﬂ15!31633»11'[’19]13»1‘1‘].]9138?!




Sgsssuyauazilsznsilealiarenulanselu?
“The very purpose of a Bill of Rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of majorities
and officials and to establish them as legal principles to be applied by the courts.
One’s right to life, liberty, and property, to free speech, a free press, freedom of
worship and assembly, and other fundamental rights may not be submitted to vote;

they depend on the outcome of no elections.” —West Virginia State Board of
Education v Barnette 319 US 624 (1943) per Jackson J
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political violence and terror.”—David Law & Mila Versteeg, Sham constitutions 101 Calif. L. Rev. 863
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Coordination
Problems and Thomas
Schelling’s Focal , 5 ,
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https://mindyourdecisions.com/blog/2008/04/01/focal-points-or-schelling-points-how-we-naturally-organize-in-games-of-coordination/

an




Prisoners;
A Y »

A [V d' Aa A .
mstuiiunagiiieantlagiszyy  dlemma P

confess remain

silent

v lnagesilszms
< 9 Y v Yy confess
1. Usemruazimiuniosdosnu 14 iy |
0819 157 uilo ladnivTengving ?{
Qnazia? < st
o 5years 5years [/ 0year 20 years
2. Uszryuaziiuiiosdonula 8
1 1 o A 1 o i
9819 15712592 AUNUMTBE 15 i il

@ @)

)

© 2010 Encyclopaedia Britannica, Inc.

gﬂ' 9 A aAa Aa A
ma@auimmiazmmmma
NYVNY?

IO —

20years 0Qyear 1 year 1 year

sinatisaasilyun Collective Action uuusana@nlu Prisoner’s Dilemma



Sgovsuugyludenulangnels
aelanansgsssuuailon?:
A185uenan (The Main
Narrative)
[Precommitment Theory]
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Jgsssuynlugrvzinsesieiusesiusnial Precommitment
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AuATBIrLTUNINNsUNATaslusruaulsEyiUlne (hegemonic preservation
thesis)
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LAURYMILSBINTITATIVABUNINTEYINVBIKTUNDUIUIANFIUNANN (9L59L8NEND
UDIFNITNIFAN1 Jean Bodin, The Six Books of the Republic (1576))

%ﬂ@ﬂ@%ﬂlmaLLazﬁaﬂﬁuﬁmgmﬁmaﬂ (n Stephen Holmes, Constitutions and
Constitutionalism, in THE OXFORD HANDBOOK OF COMPARATIVE
CONSTITUTIONAL LAW194-198)



The Federalist Paper No. 51 (James
Madison/Alexander Hamilton)

“...Ambition must be made to counteract ambition.
The interest of the man must be connected with the
constitutional rights of the place. It may be a reflection
on human nature, that such devices should be
necessary to control the abuses of government. But
what is government itself, but the greatest of all
reflections on human nature? If men were angels, no
government would be necessary. If angels were to
govern men, neither external nor internal controls on
government would be necessary. In framing a
government which is to be administered by men over
men, the great difficulty lies in this: you must first
enable the government to control the governed; and in
the next place oblige it to control itself.”
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PROTOTYPE OF COURTS [minyundanusd
a1a] (MARTIN SHAPIRO)
1. “AN INDEPENDENT JUDGE

APPLYING
2. PRE-EXISTING LEGAL NORMS
AFTER
‘ 3. ADVERSARY PROCEEDINGS IN
,. ORDER TO ACHIEVE
AT = 4. A DICHOTOMOUS DECISION IN
R e WHICH ONE OF THE PARTIES

| 3. fisinian WAS ASSIGNED THE LEGAL
RIGHT AND THE OTHER FOUND
WRONG.”
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Marbury V Madison 5 U.s. (1803)
Yoyaresnaamalseiamans:
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Marbury v. Madison (1803)

An excerpt of Section 13 of the Judiciary Act in question:

The Supreme Court shall also have appellate jurisdiction from the circuit
courts and courts of the several states, in the cases hereinafter specially
provided for; . . . and shall have power to issue writs of prohibition. .. to the
district courts, when proceeding as courts of admiralty and maritime
jurisdiction, and writs of mandamus, in cases warranted by the principles
and usages of law, to any court appointed, or persons holding office, under
the authority of the United States.

(] 1 =
Usziauiaan:
1. Marbury 1@vslunsasusesavizalu?
2. MNHNANTUAY LATAVBHUYNazHA Ingunne
NAUANUNNE e AVB1UYTa 11?

3. NEWUNIUT LI NUNNLUAS
mandamus (pieaulidmringg
A1) viga ld?




| T

Marbury v. Madison and the “Counter-majoritarian
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wsuneny Marbury v. Madison

® Corte Constitucional [Constitutional Court of Colombia], junio 24, 1992, Sentencia T-

QAdd
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NV Marbury v. Madison, 5 U.S. at 176-177
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Estimated ideologies of Supreme Court justices

For2021-22 term ® InMsAn®INIeszans
Nominating presidentwasa @ Democrat @ Republican Lﬁﬂqﬁuﬂq@@qﬂmmﬂq
¢——— More liberal | More conservative ——> ﬂﬁ'g\/ﬁ% g\lq@ﬂqq ﬁi@lfﬁﬂq
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Kavanaugh
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Sotomayor
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Data: Martin-Quinn scores; Chart: Simran Parwani/Axios
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AATIZFAANINENTBIATE France Criminalises Research on Judges

Y auv Aa [ % 6

ANEIN1FAREITNLTE AN In March, France made a controversial move and became the first country in the world

Lﬁﬁl’)ﬁ']_l‘i/\lﬂaﬂ?ﬁ“ﬁ\l“ﬂﬂ\‘l AR to explicitly ban research on individual judicial behaviour. It is now a criminal offence
to ‘evaluate, analyse, compare or predict’ the behaviour of individual judges. The

maximum sentence is a remarkable five years in prison.

This new harsh regulation was triggered in part by the use of machine learning to
compare the behaviour of judges in asylum cases - a study which found great
discrepancies among individual justices. Yet, the new law is akin to using a
sledgehammer to crack a nut. It bans effectively all forms of analysis of individual
judges, and not just big data-driven social scientific inquiry but also doctrinal legal
analysis. The result is a flagrant violation of the freedom of expression, represents an

affront to basic values of academic freedom, and disregards basic principles of the rule

of law. It is moreover likely a violation of fundamental EU law but we leave that for

another post.

Source: https://verfassungsblog.de/france-criminalises-research-on-judges/



Literature on Judicial Behavior of the Thai Court

- Nuno Garoupa and Panthip Pruksacholavit, Patterns of
judicial behaviour in the Thai Constitutional Court, 2008-2014:
an empirical approach (2016) Lﬁudfmﬁﬁﬁ”ﬂﬁqﬂ@%ﬂﬂﬂﬁi@ﬁummﬁ’@ﬂmqé’wﬁdﬁ
GRREL PP AT RTN L EYHGK TmﬂwudﬂﬁmmLﬁuLLé’mgjmniuﬁﬂﬁ%‘ifﬂ%ﬂ”u@wuﬁhﬂé‘vgm@ AN
grudayaniviaun 127 AR szwinad] 2004 fe 2014

- Dressel and Tonsakulrungruang, Coloured Judgements" The
Work of the Thai Constitutional Court, 1998-2016 (201 9) LN

ﬁﬂum@mmmm@@mmfamfaﬂmqm@mmmmﬂm 32 AR Fe1INel 1998 D14 2016 Wiau
‘?J@NWHQ‘]J?WQGW]’NZNV’W\I?JEQﬁ]@ﬂﬂﬁﬁ“lﬂ\‘l 47 AU mm%mmmﬂumumummLm%mmu probit
regression a1 m&mnmfmmﬂmwmﬁm@mﬂumuwLﬂumLLﬂmemmWﬂﬁmﬂma‘m
ummammﬂuﬂmwumﬂmﬂuﬂmmq@q (hlghly polltlcal cases)
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Figure 2. Affiliations of lecturers, 2013-2016

Note: Circles represent lecturers. Arrows show their affiliations in specific organisations (squares). More con-
nected nodes are centred in the graph by algorithm. Ucinet 6 and Netdraw were used in constructing the figure.
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gﬂ LUUARINITATINAAUAINNTAU ﬁ’qangummm%’gﬁiiugm:

- N1IALANLLLUNNEIINUATNTALANKLU LS9 (ADStract
Control vs Concrete Control)

- frwu‘ummmuﬁ@mm%vuumqwﬂum‘”\‘mgwmﬂﬁm@ﬁmu(a
priori review vs a pOSteI’IOI’I review)

- m@muﬂwmmmwiﬁmﬂm@wumm@Lfam mef]iﬁfmﬂm
nszantsaunaurAnalansialy (Centralized System vs

Diffused System)
a \ = PR o .
- szuunHnaanzarN lupnwazszuunnaunisialyl (inter b e Y

pa rtes effeCtS VS erga omhnes effeCtS) gat:s;:;l:smoso‘] AdVANEQAINISIaWIEND

- NIAMLANLLULAATNALAZNNIALANULILEIAYEYW (Strong
Form vs Weak Form)
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Centralized Decentralized
Open Access Germany, Italy United States, Canada,
Japan, Scandinavian
Countries

Limited Access | France 5th Republic,
Austria 1920-29

FIGURE 2.1. Type of Judicial Review Body and Access

Tom Ginsburg, Judicial Review in New Democracies:
Constitutional Courts in Asian Cases (2017) p. 37
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Access Mechanism Examples

Special bodies only Austria 1920-29, France before 1974
Special bodies + legislative minorities France after 1974, Bulgaria, Rumania
Special bodies + any court Taiwan, Poland before 1997

Any litigant United States

Special bodies + any court + citizen petition Germany, Mongolia

Special bodies + any court + open petition Hungary

FIGURE 2.2. Accessibility of Constitutional Adjudication (Lower on Figure =
More Accessible)

Tom Ginsburg, Judicial Review in New Democracies:
Constitutional Courts in Asian Cases (2017) p. 38
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Access to the Constitutional Court of Colombia

@ Tutelas

w Constitutional
control rulings

Figure 9.10. Constitutional Court’s tutelas and constitutional control rulings
(1992-July 31, 2011). Source: Corte Constitucional, Estapfsticas (Oct. 12, 2011),
http://www.corteconstitucional.gov.co/relatoria/CONSOLIDADO
percent20ESTADISTAS percent201992-2011.htm.



Colombian Tutela Decisions
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FIGURE 1.1 Total Tutelas Filed, 1992-2014. Defensoria del Pueblo, La Tutela y el Derecho a La Salud
2014, at 69 tbl. 1 (2015).

Manuel José Cepeda Espinosa & Davia Landau, Colombian
constitutional law : leading cases (2017) p. 14



Access to South African Constitutional Court
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Michael Bishop, Lisa Chamberlain, Lise Smit & Nikki Stein,
'Constitutional Court

Statistics for the 2005 Term' (2006) 22 S AfrJ on Hum Rts
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TABLE 1. Federal Constitutional Court Cases, 1951—2011

Proceeding Docketed Decided
Constitutional Complaints 188,187 166,608"
Concrete Judicial Review 3,511 1,261
Requests for Temporary 2,370 1,847
Injunction
Disputes between Federal Organs 180 97
Abstract Judicial Review 172 109
Federal-State Conflicts 45 27
Unconstitutional Parties 8 5
Other Proceedings 545 291
Totals 195,018 170,245

* Constitutional complaints decided by the senates: 4,034. The re-
mainder were decided by three-justice committees/chambers.
** Concrete judicial review cases decided by the senates: 1,043. The

remainder were decided by the three-justice chambers.
Donald P. Kommers and Russell A. Miller, The constitutional jurisprudence of the Federal Republic of Germany (2012) p. 11
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